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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

AMERICAN SOCIETY OF
ANESTHESIOLOGISTS, et al.,

Plainti
aintiffs, Case No. 1:21-cv-06823

V.

UNITED STATES DEPARTMENT OF .
HEALTH AND HUMAN SERVICES, et Honorable Marvin E. Aspen
al.,

Defendants.

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Pursuant to Rule 56(a) of the Federal Rules of Civil Procedure and Rule 56.1 of this
Court, Plaintiffs, the American Society of Anesthesiologists, ef al. (‘“Plaintiffs”), hereby move
for summary judgement on the grounds that there are no disputed issues of material facts, and the
Plaintiffs are entitled to judgement as a matter of law. In support of their motion, Plaintiffs rely
upon the accompanying statement of material facts not in dispute, the supporting memorandum
of law, and the Declarations of Jennifer Raley, MD; Christopher E. Young, MD; and Lauren
Golding, MD.

Defendants, the United States Department of Health and Human Services, ef al.
(“Defendants” or “Departments”), unlawfully promulgated provisions of an interim final rule,
Requirements Related to Surprise Billing; Part I, 86 Fed. Reg. 55,980 (Oct. 7, 2021) (“IFR”),
that are contrary to the No Surprises Act (“Act”) and are procedurally invalid. No Surprises Act,
Pub. L. No. 116-260, div. BB, tit. I, 134 Stat. 2757-890 (2020). The Act generally prohibits

group health plans and group and individual health insurance coverage (collectively, “insurers”



Case: 1:21-cv-06823 Document #: 12 Filed: 02/09/22 Page 2 of 3 PagelD #:58

from charging patients more for receiving certain services outside the insurer’s contracted
network than for services received within the insurer’s network. 42 U.S.C. § 300gg-
111(a)(1)(O)(i1), (b)(1)(A); 29 U.S.C. § 1185e(a)(1)(C)(i1), (b)(1)(A); 26 U.S.C. §
9816(a)(1)(C)(i1), (b)(1)(A). The Act also contains consumer protections against balance
billing—in which an out-of-network providers bills patients for amounts not paid by the
insurer—under certain circumstances. 42 U.S.C. §§ 300gg-131(a)(1)-(2), 300gg-132(a)-(d).

To ensure fair reimbursement for non-emergency items or services provided by an out-of-
network provider at an in-network health care facility and emergency services provided by an
out-of-network provider or an out-of-network emergency facility, the Act also mandates an
independent dispute resolution (“IDR”) process to resolve payment disputes between insurers
and out-of-network providers/emergency facilities if there is no applicable All-Payer Model
Agreement under section 1115A of the Social Security Act or specified state law. 42 U.S.C. §
300gg-111(c)(1)(B); 29 U.S.C. § 1185¢e(c)(1)(B); 26 U.S.C. § 9816(c)(1)(B). The Act identifies
eight factors that the IDR entity “shall consider” when determining the payment amount. 42
U.S.C. § 300gg-111(c)(5)(C); 29 U.S.C. § 1185¢e(c)(5)(C); 26 U.S.C. § 9816(c)(5)(C). One of
these factors is the “qualifying payment amount” (“QPA”), which is the median of the contracted
rates recognized by the insurer for the same or similar item or service provided within the same
or similar specialty and geographic area, increased by inflation. 42 U.S.C. § 300gg-
111(@)B)E)({), (c)(5)NC)(i)(I); 29 U.S.C. § 1185e(a)(3)(E)(), (c)(5)(C)(i)(I); 26 U.S.C. §
9816(a)(3)(E)(1), ()(S)NC)(@)(D).

Defendants’ IFR improperly requires the IDR entity to select the payment “offer closest
to the qualifying payment amount unless the certified IDR entity determines that credible

information submitted by either party ... clearly demonstrates that the qualifying payment
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amount is materially different from the appropriate out-of-network rate, or if the offers are
equally distant from the qualifying payment amount but in opposing directions.” Requirements
Related to Surprise Billing; Part II, 86 Fed. Reg. at 56,104, 56,116, 56,128. As explained in the
attached memorandum of law, these provisions of the Departments’ IFR must be vacated
because they are contrary to the Act, they were promulgated in excess of statutory authority, and
they are substantively and procedurally invalid under the Administrative Procedure Act, 5 U.S.C.
§§ 553(b)-(d), 706(2)(A), (C)-(D).

Respectfully submitted,

/s/ Ronald S. Connelly

Ronald S. Connelly (D.C. Bar No. 488298)*
Leela Baggett (D.C. Bar No. 1030000)*
POWERS PYLES SUTTER &
VERVILLE, PC

1501 M Street, N.W.

Seventh Floor

Washington, DC 20005

tel. (202) 872-6762

fax (202) 785-1756
Ron.Connelly@PowersLaw.com
Leela.Baggett@PowersLaw.com

/s/ Jeremy Lewin

Jeremy Lewin (Ill. Bar No. 6269242)
POWERS PYLES SUTTER &
VERVILLE, PC

1061 American Lane

Schaumburg, IL 60173

tel. (202) 349-4284

fax (202) 785-1756
Jeremy.Lewin@PowersLaw.com

Attorneys for Plaintiffs
* admitted pro hac vice

Dated: February 9, 2022
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INTRODUCTION

Plaintiffs, American Society of Anesthesiologists, ef al. (“Plaintiffs”) challenge specific
provisions of an interim final rule (“IFR”) jointly published by the United States Department of
Health and Human Services, et al. (“Defendants” or “Departments”), which unlawfully tie the
hands of a statutorily mandated independent arbitrator—referred to as an independent dispute
resolution (“IDR”) entity—in determining the appropriate reimbursement for certain health care
items and services furnished by a provider or emergency facility that is not within the network of
the insurer. Requirements Related to Surprise Billing; Part II, 86 Fed. Reg. 55,980, 56,104,
56,116, 56,128 (Oct. 7, 2021) [hereinafter “IFR”]. Congress required the IDR entity to consider
eight factors when determining the payment amount, but the Departments instead set one
factor—the insurer’s in-network rate—as presumptive. The IFR’s presumption in favor of
insurers’ in-network rates will empower private health insurers to drive down reimbursement,
imperiling providers, emergency facilities, and their patients. These provisions of the IFR
violate the plain language of the No Surprises Act, exceed the Departments’ authority granted by
Congress, thwart the purpose of the statute, are inconsistent with the legislative history of the No
Surprises Act, and were promulgated in violation of the Administrative Procedure Act (“APA”).

The No Surprises Act establishes a process to determine fair payment for certain out-of-
network health care items and services provided to participants, beneficiaries, and enrollees
(collectively, “patients”) in group health plans and group and individual health insurance
coverage (collectively, “insurers”). No Surprises Act, Pub. L. No. 116-260, 134 Stat. 1182

(2020).! Congress took a balanced approach to setting the amount of payment for such out-of-

"' The No Surprises Act amends provisions of the Public Health Service Act, the Employee
Retirement Income Security Act, the Internal Revenue Code, and the Federal Employees Health
Benefits Act. Plaintiffs’ Local Rule 56.1(a)(2) Statement of Material Facts Not in Dispute 9 12
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network items or services, ensuring that payment determinations would not inherently favor
insurers over health care providers/facilities. 42 U.S.C. § 300gg-111(c)(5); 29 U.S.C. §
1185e(c)(5); 26 U.S.C. § 9816(c)(5). To this end, Congress enumerated specific factors—known
as Subparagraph C Factors—that the IDR entity “shall consider” when identifying the
appropriate reimbursement amount for items or services furnished out-of-network: 1) the
insurer’s in-network rate, known as the qualifying payment amount (“QPA”); 2) the provider’s
or facility’s training, experience, and quality and outcomes measurements; 3) the market share
held by the provider or facility and insurer; 4) the acuity and complexity of the care; 5) the
provider’s or facility’s teaching status, case mix, and scope of services; 6) the good-faith efforts
of the provider or facility and insurer to contract in-network rates; 7) information requested by
the IDR entity relating to the party’s offer; and 8) any additional information submitted by a
party relating to such offer of either party. 42 U.S.C. § 300gg-111(c)(5)(C); 29 U.S.C. §
1185e(c)(5)(C); 26 U.S.C. § 9816(c)(5)(C). Congress purposely avoided giving presumptive
weight to any one factor—particularly the QPA, which would tip the scales during the IDR
process in favor of insurers because the QPA is tied to the insurer’s median in-network rates.
Plaintiffs, the American Society of Anesthesiologists, the American College of
Emergency Physicians, and the American College of Radiology, strongly support Congress’s
reforms in the No Surprises Act. The Departments, however, have turned Congress’s reforms
upside down and transformed an act intended to protect patients and their doctors into a
giveaway to private insurers that will harm patients and providers/facilities. Despite Congress’s

clear mandate that the IDR entity “shall consider” and balance all Subparagraph C Factors, the

[hereinafter “Material Facts™]. The Federal Employees Health Benefits Act, as amended by the
No Surprises Act, cross references the requirements described in 42 U.S.C. § 300gg-111, 29
U.S.C. § 1185¢, and 26 U.S.C. § 9816 (as applicable). 5 U.S.C. § 8902(p); Material Facts 9 12.
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Departments established a standard for determining payment that forbids the IDR entity from
considering the non-QPA Subparagraph C Factors “unless credible information submitted by the
parties clearly demonstrates that the QPA is materially different from the appropriate out-of-
network rate, or unless the offers are equally distant from the QPA but in opposing directions.”
IFR, 86 Fed. Reg. at 55,999; Material Facts 4 15. The IFR’s rebuttable presumption in favor of
the QPA is thus contrary to the plain language of the No Surprises Act. The Departments
exceeded the authority granted to them pursuant to the No Surprises Act in promulgating this
flawed policy. This presumption in favor of the QPA and the “evidentiary standard” needed to
rebut the Departments’ presumption contravene the statutory text and unlawfully abrogate the
discretion afforded to the IDR entity, heavily tilting IDR decisions in favor of insurers.

The IFR’s rebuttable presumption undermines the purpose of the No Surprises Act,
making the independent dispute resolution entity anything but independent. In fact, the
Departments’ interpretation of the No Surprises Act has already empowered insurers to reduce
in-network contracted rates and threaten existing contractual arrangements with providers. See
Declaration of Dr. Raley, Exhibit 1; Declaration of Dr. Golding, Exhibit 2.

The Departments’ stated reasons for the rebuttable presumption fail to excuse their
violation of the unambiguous language of the No Surprises Act. Thus, the Departments’
rebuttable presumption must be invalidated under Chevron step one as contrary to the
unambiguous statute. Furthermore, even if the statute were ambiguous, the Departments’
interpretation is unreasonable and owed no deference under Chevron step two because the
Departments’ construction of the statute is unreasonable, and the IFR’s rebuttable presumption is

contrary to congressional intent. This Court should also not accord Chevron deference because
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the Departments circumvented notice-and-comment rulemaking in promulgating the rebuttable
presumption and failed to demonstrate “good cause” for doing so.

Therefore, the Plaintiffs ask the Court to “hold unlawful and set aside” the Departments’
rebuttable presumption in favor of the QPA because it is agency action that is “arbitrary,

29 <6

capricious, an abuse of discretion, or otherwise not in accordance with law;” “without
observance of procedure required by law;” and “in excess of statutory jurisdiction, authority, or

limitations, or short of statutory right.” 5 U.S.C. §§ 702, 706(2), (A), (C)-(D).

BACKGROUND

1. Reimbursement for Out-of-Network Services

Many insurers create networks of health care providers in which the insurer negotiates
rates with providers for particular services as a condition of including the providers in the
insurer’s network. See Ryan J. Rosso et al., Cong. Rsch. Serv., R46856, Surprise Billing in
Private Health Insurance: Overview of Federal Consumer Protections and Payment for Out-of-
Network Services 2 (2021) [hereinafter “CRS Report”]; Material Facts 9 9.> In general, insurers
reimburse “in-network” providers a contracted, in-network rate for the provision of a covered
item or service. CRS Report at 2; Material Facts §9. When patients receive care from an in-
network provider, the patient will be responsible for a cost-sharing amount. CRS Report at 2;
Material Facts 4 9. The patient’s out-of-pocket obligation, however, will typically be less for in-
network services than if the patient received care from a provider outside the insurer’s network.
CRS Report at 2; Material Facts §9. An in-network provider generally does not charge the
patient the difference between the provider’s charges and the negotiated, in-network rate. CRS

Report at 2; Material Facts § 9.

2 https://crsreports.congress.gov/product/pdf/R/R46856.
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If the patient receives care from a provider who does not have a network agreement with
the insurer, the patient’s insurer will reimburse the provider at the insurer’s out-of-network rate,
which is not negotiated in advance by the provider and the insurer. CRS Report at 3-4; Material
Facts 9 10. Prior to the enactment of the No Surprises Act, the difference between the provider’s
charge and the insurer’s out-of-network payment could be billed by the provider to the patient
unless prohibited under state law.> CRS Report at 4-5; Material Facts § 10. This practice is
commonly referred to as “balance billing.” CRS Report at 4-5; Material Facts  10. Similarly,
“surprise billing” occurs when the patient unknowingly receives items or services from an out-
of-network provider at an in-network healthcare facility or receives emergency care provided
out-of-network, and the patient is billed for cost-sharing amounts that are not paid by the insurer
and are higher than if the patient received care at an in-network provider. CRS Report at 1;
Material Facts 4 11. Over the years, “surprise billing” has become more common due to insurers
offering inadequate in-network rates to emergency and other ancillary service providers,
including anesthesiologists and radiologists, forcing these providers to stay out-of-network.

IL. The No Surprises Act

On December 27, 2020, the President signed into law the No Surprises Act as part of the
Consolidated Appropriations Act, 2021. Material Facts § 12. The No Surprises Act addresses
the interrelated problems of surprise billing and inadequate reimbursement by insurers for out-of-
network services. The No Surprises Act establishes a comprehensive framework to protect
patients from surprise medical bills and to determine fair payment for non-emergency items or

services provided by an out-of-network provider at an in-network health care facility and

3 Generally, in states that prohibit balance billing, the provider accepts the insurer’s payment for
out-of-network services as payment in full, even if the payment falls well below the provider’s
charge.
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emergency services provided by an out-of-network provider or an out-of-network emergency
facility. No Surprises Act, Pub. L. No. 116-260, div. BB, tit. I, 134 Stat. 2757-890 (2020)
(codified at 42 U.S.C. §§ 300gg-111, 300gg-131 to 132; 29 U.S.C. § 1185e; 26 U.S.C. § 9816).
An out-of-network emergency facility is statutorily defined as “an emergency department of a
hospital, or an independent freestanding emergency department, that does not have a contractual
relationship” with the insurer for providing such item or service under the plan or cov