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SUED?  WHAT DO YOU MEAN, SUED?

The claim just arrived in the mail; or you’ve been contacted by a patient or patient’s lawyer; or you have received a request for medical records, or you’ve been handed a subpoena.  Someone’s claiming you were negligent and a patient was harmed as a result.  So, what do you do now?  Tear up the papers and advise them on appropriate placement?  Call them all liars?  Claim it was all the referring physician’s fault?  Discuss it with your colleagues, family and friends?

Well, no. The first things you do are, call your lawyer and notify your insurance company.  Do not talk to the patient or the patient’s lawyer.  Do not discuss it with your colleagues, family and friends.  Call your lawyer, and then call your insurance company.  Why call your lawyer first?  Won’t the insurance company appoint a lawyer to represent you?  Well, yes and no.  The lawyer the insurance company provides has an inherent conflict of interest; he or she has to represent both the insurer and you, and in some cases, the insurer, your practice and you.  Sometimes, all of those interests will be the same, but in other cases, the interests of insurer and/or the practice may not align with your best interests.  For example, the insurance company and/or your practice may want to settle the case if the cost of settlement is less than the cost of going to trial – whether or not you made an error.  That’s fine for them – just a business decision, but it’s your name that may be reported to the National Practitioner Data Bank and your malpractice premiums that may skyrocket.  For these reasons, you should seek the advice of an experienced medical liability attorney before you talk to anyone else or make any decisions about how to handle the claim or lawsuit.  If your personal lawyer doesn’t have experience in this area, ask him or her to refer you to an attorney who does.  Your attorney can advise you on how and when to cooperate with the insurance company lawyer and may be able to help convince the insurer and your practice to present a vigorous defense when it’s in your best interest to do so.

Why not discuss it with your colleagues, family and friends?  Because anything you say to them “may be used against you in a court of law” since there is no right against self-incrimination in medical liability cases.  With the exception of your lawyers, and possibly your spouse, the plaintiff’s lawyer can subpoena almost anyone you talk to about the case.  On the other hand, your attorneys can speak to any or all of them and whatever they tell him or her is protected by the attorney-client privilege.  While you can express how upset, disappointed and stressed you feel about the case, refrain from any discussion of the facts or your opinion of the patient.  You’d be surprised how bad it sounds when a witness repeats that opinion in a courtroom.

So, what’s the next step?  Begin by reviewing the medical record, including any reports related to the patient.  If you find any omissions or errors in the records, do not just “change”, “correct” or otherwise “amend” the record.  Making any changes at this point could easily be viewed as evidence that you are trying to hide something. Discuss any omissions or errors with your attorneys so that they can help you to prepare a cogent explanation.  Only then, if the medical record needs to be corrected, the change should be made by drawing a single line through the original notation and/or making an additional notation, and then signing and dating the correction, preferably in front of a witness. This will preserve an evidentiary trail and avoid any appearance of improperly altering the record.  Be sure to review any available prior studies and reports in the medical record – even if you did not do so at the time you took the actions now being questioned by the patient.

As mentioned above, you should not discuss the case with the patient or the patient’s lawyer.  However, this does not mean that you can abandon the patient.  If, despite filing a claim or lawsuit against you, the patient seeks further evaluation or treatment, you should arrange for the patient to be seen by another member of your practice or by a member of another practice.  Under no circumstances should you do anything that could be seen as retaliation against the patient for making a claim.  In fact, the patient seeking further treatment from you can be seen as a vote of confidence in your ability and, arguably, in your prior treatment.

Few physicians ever intentionally harm a patient.   While there are certainly a large number of unwarranted medical malpractice claims and suits, physicians do make mistakes.  Medical liability insurance is designed to provide a method of compensating patients who are harmed as a result of those mistakes.  Both the insurer and your practice are likely to treat insurance claims as a business matter and make decisions accordingly.  On the other hand, some radiologists who are sued become depressed about the situation and view the claim as a personal attack on them and their professionalism.  This can result in altered behavior and strained relations with colleagues, family and friends.  Both the radiologist and the practice should be sensitive to this issue and consider whether treatment or counseling might be beneficial.

The ACR Legal Office exists to represent the College and to provide legal advice to the College leadership and the Executive Director as well as to handle the day to day legal activities of the College.  The attorneys are not licensed in all 50 states, the District of Columbia, Puerto Rico, Guam and Canada and therefore cannot give direct legal advice to members or represent chapters, practices or individual members.  The office can and does provide general information of interest to members as well as general guidance on a variety of legal topics.  All information is provided with the express understanding that no attorney client relationship exists and that members, practices and chapters should always consult their personal or corporate counsel on matters of concern.
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