MAY 2006 RADLAW: MYTH VERSUS REALITY 

Tom Hoffman, Associate General Counsel and Bill Shields, General Counsel

The ACR Legal Department welcomes questions from members on general legal topics.  We cannot provide specific legal advice but will answer questions that apply broadly to radiologists and their practices.  Please e-mail questions to legal@acr.org.

As attorneys for the College who provide general legal resources to our national membership, we receive several thousand telephone calls and e-mails each year from members, their legal counsel and business staffs.  These contacts illustrate that a 21st century radiological practice confronts a broad and complex array of medical-legal issues.  The questioner may have heard or read something about a legal situation “second-hand.” In that case, we inquire about the context of their question.  Does their practice currently do the activity they call about?  Does the group have an exclusive – or any – contract to interpret images?  Do they have an attorney with whom they have consulted on this matter and to whom we could speak?

At times, the Legal Department gets questions that may indicate incomplete or inaccurate assumptions about federal and/or state law.  While we cannot provide specific advice to members, we try to clarify misimpressions that otherwise could jeopardize members’ interests.  In this column, we will correct the record on some common legal “myths” that come across our phone lines or desktops.         

· MYTH:  Radiologists and radiation oncologists cannot obtain access to medical records because HIPAA bars that.  

· REALITY:  The Health Insurance Portability and Accountability Act of 1996, aka HIPAA, allows a radiologist or radiation oncologist full access to a patient’s medical record for treatment purposes.  Some questioners or their sources may wrongly believe that a hospital or imaging center must abide by the HIPAA doctrine of “minimum necessary” steps to prevent inappropriate disclosure of protected health information (PHI).  “Minimum necessary” does not apply where PHI is used and disclosed for patient treatment.  ACR members should challenge any referring physician or facility that inaccurately cites HIPAA this way.  However, a state law could impose tougher privacy restrictions on the flow of patient information even for treatment.  Members should consult an attorney in their jurisdiction.  Please call the Legal office for a list of attorneys in your state.      

· MYTH:  Radiologists don’t refer patients so they don’t have to worry about kickback or Stark laws.

· REALITY:  Any physician who could generate business for another individual or entity is subject to the federal anti-kickback and Stark self-referral laws.  This includes radiologists.  Congress enacted these sweeping laws to cover any individual with particular financial relationships, regardless of whether they typically refer patients.  The enforcement agencies, Centers for Medicare and Medicaid Services and Office of Inspector General, take a similarly broad view.  The OIG told the medical world in 2005 that it planned to shift its anti-kickback investigative focus from institutions to individuals.  While the OIG “safe harbor” regulations offer some “get out of jail free” zones, ACR members who look to joint venture with clinicians or cultivate other business opportunities must consult with legal and business experts.  Anti-kickback violations carry steep fines, imprisonment and the potential for being excluded from eligibility to bill federal payers.  

Stark reaches both the technical and professional components of diagnostic imaging services.  True, the law protects consultations that a referring physician requests.  But radiologists who undertake financial and clinical relationships like reading for non-radiology groups that will bill for them or sharing time on imaging equipment with clinicians need to watch for arcane Medicare reimbursement rules (e.g., reassignment of benefits).  No one is immune from federal investigation – or a whistleblower lawsuit that alleges kickback and/or Stark violations.            

· MYTH:  Just because my group might lose its exclusive imaging or radiation therapy contract doesn’t mean I’ll forfeit my medical staff privileges, correct?

· REALITY:  Depending on the state where the hospital is located, and the terms of the radiologists’ or radiation oncologists’ exclusive contract, a hospital may be able to impose a “clean sweep” on radiologists and radiation oncologists.  This effectively deprives the incumbent group or department of their medical staff privileges along with their contract.  The ACR attorneys have heard from several members who have suffered this unfortunate predicament.  Some states may require a “fair hearing” before privileges are terminated, but others take the position that termination of privileges at the end of a contract is a “business decision” that is not subject to review.  Still other states take the position that the hospital may not terminate a physician’s privileges without a hearing, but may simply refuse to let the physician exercise those privileges – a distinction without a practical difference to the physician.  So how can radiologists protect themselves?   First, delete “clean sweep” language from any draft document that a hospital official or lawyer provides.  If that does not work, ensure that medical staff bylaws afford due process that requires a hearing before privileges can be terminated or a physician can be prevented from exercising those privileges, and then hold the hospital to the bylaws.  At a minimum, negotiate the right to meet with representatives of the hospital board, administration and medical staff before the contract terminates.  Finally, do not sign any contract until you review it with a knowledgeable health care attorney licensed in your state.  

· MYTH:  A radiologist can safely sign another radiologist’s report. 

· REALITY: No – at least not reports that interpret images of Medicare patients in hospitals.  Proxy signatures represent a dangerous compliance minefield.  According to CMS regulations dating back to 1986, a physician must authenticate their own radiology report.  Please see the Economics Department Q & A guidance at: http://www.acr.org/s_acr/sec.asp?CID=3551&DID=22305.  ACR requested that Medicare allow radiologists to sign their colleagues’ reports to ensure quality, timely patient care.  Yet Medicare has not changed its mind.  The good news is that Medicare allows radiologists to sign their own reports electronically.  Invest in a secure system that protects your reports and patient health information.  What about private payers?  Many private payers follow Medicare rules.  Don’t assume otherwise.  Could I sign a colleague’s report generated at a freestanding imaging center?  Be careful there as well.  A Medicare auditor or inspector could visit your center and hold you accountable to the hospital rule.  Could you fight it?  Perhaps, but at what cost in legal fees and opening government scrutiny of your entire business? 

Completely aside from the Medicare issues above, signing a colleague’s report will almost certainly involve the “proxy” signer in any lawsuit involving that report.  We are aware of at least two such malpractice suits filed against proxy-signing radiologists.    

· MYTH:  It’s ok to read teleradiology images from another state in which I’m not licensed if I keep the volume low. 

· REALITY:  Start applying for that medical license if your interpretation would serve as the official read on which patient care depends.  Most states require that the out-of-state physician receive a full and unrestricted license in the state in which the patient interaction originated.  A few states have special, limited teleradiology licenses and others provide exceptions for infrequent consultations, emergencies or qualified expertise.  With teleradiology receiving major press coverage and more attention from state regulators, licensure is one hurdle that ACR members should heed.   

Other “hot topics” for the Legal Department, such as peer review and the scope of privilege, or risk management issues with maintaining medical records, require more attention in future RADLAW columns. The above “myths” reinforce our recommendation that when in doubt, members should seek qualified local counsel.  

We are glad to discuss your issues and learn from you, while attempting to set the record straight as best we can.     

The ACR Legal Office exists to represent the College and to provide legal advice to the College leadership and the Executive Director as well as to handle the day to day legal activities of the College.  The attorneys are not licensed in all 50 states, the District of Columbia, Puerto Rico, Guam and Canada and therefore cannot give direct legal advice to members or represent chapters, practices or individual members.  The office can and does provide general information of interest to members as well as general guidance on a variety of legal topics.  All information is provided with the express understanding that no attorney client relationship exists and that members, practices and chapters should always consult their personal or corporate counsel on matters of concern.
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