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Taming the Expert: Standards and
Implications of Radiologist Expert

Witness Testimony
Julie A. Muroff, JDa, Leonard Berlin, MDb

In light of the proliferation and pitfalls of expert witness testimony provided by radiologists, this article offers
an overview of the standards for such testimony, as enforced by the courts, the relevant professional societies,
and peer-review processes. The article also offers practical suggestions that encourage radiologist expert wit-
nesses to be both ethical and effective in spite of the often inconsistent ambitions, expectations, and obligations
of the expert’s role.
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he provision of medical expert witness testimony has
volved from a professional obligation to a veritable in-
ustry. Empirical evidence, ranging from profitable med-

colegal consulting firms to the unsolicited deliveries of
lms to radiology practices, indicates that the potential
or professional and financial profit is eroding physicians’
raditional reluctance to participate voluntarily in legal
roceedings involving their peers. Although providing
xpert testimony has become a regular aspect of many
adiologists’ practices, the gravity of this responsibility
ust not be trivialized.
The testimony that is provided by an expert witness

ot only affects the parties involved in a medical malprac-
ice matter but also may result in significant conse-
uences, negative as well as positive, on the expert’s own
rofessional welfare. As the legal, ethical, and profes-
ional stakes have mounted, the regulation of medical
xpert witness testimony by the courts, medical societies,
nd peer-review processes has become increasingly prev-
lent. In turn, this regulation has generated a critical need
or physician experts to reconcile their personal and pe-
uniary interests with the professional, legal, and ethical
mplications of their testimony for themselves as well as
or the parties involved in medical malpractice matters.

Accordingly, this article provides an overview of the
tandards for expert witness testimony that are enforced
y the courts; the relevant professional societies, includ-
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ng the ACR and the American Medical Association
AMA); and peer-review processes. The article also offers
ractical suggestions that encourage radiologist expert
itnesses to be both ethical and effective in light of these
ften inconsistent ambitions, expectations, and obliga-
ions.

HEORETICAL UNDERPINNINGS

he Courts

he judicial system has established criteria for the admis-
ibility of scientific evidence and other “specialized
nowledge,” such as medical expert testimony. The
ourts, in conjunction with medical authorities, also have
eveloped a standard of care to which a defendant phy-
ician in a medical malpractice action should be held.
adiologist expert witnesses must be cognizant of both of

hese standards to ensure that their testimony conforms
o the appropriate legal parameters.

tandards of Admissibility. The current national
tandard for the admissibility of scientific evidence was
rticulated by the U.S. Supreme Court in 1993 in Daub-
rt v. Merrell Dow Pharmaceuticals, Inc. [1]. The holding
n Daubert requires judges to determine the admissibility
f expert testimony by assessing its reliability and valid-
ty. Although courts’ interpretations of the terms reliabil-
ty and validity have varied, the Daubert standard pre-
umes that “there must be a logically relevant connection
etween the expert’s reasoning and the facts at issue in a
ase, the reasoning must be sound, and the scientific

ethodology must be reliable” [2]. The holding in

© 2005 American College of Radiology
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aubert was influenced by the Federal Rules of Evidence,
s codified in 1975. Specifically, rule 702 provides that

f scientific, technical, or other specialized knowledge will assist the
rier of fact to understand the evidence or to determine a fact in issue,
witness qualified as an expert by knowledge, skill experience, train-

ng, or education, may testify thereto in the form of an opinion or
therwise, if (1) the testimony is based upon sufficient facts or data,
2) the testimony is the product of reliable principles and methods,
nd (3) the witness has applied the principles and methods reliably to
he facts of the case.

The Daubert opinion displaced the paradigm of Frye v.
nited States [3], a case from 1923 that concluded that

xpert testimony is admissible only if it is generally ac-
epted by the relevant scientific community. Daubert
ndicated that general acceptance within the relevant sci-
ntific community should not be dispositive in the deter-
ination of admissibility. Nonetheless, general accep-

ance remains an important consideration, because it is
ndicative of the reliability and validity of the evidence.
his factor is particularly relevant for testimony that

nvolves “specialized knowledge,” such as medical expert
estimony. In a report of the Special Task Force on Pro-
essional Liability and the Advisory Panel on Professional
iability, the AMA [4] noted that

ourts should admit into evidence only expert medical testimony that
s shown through a proper legal foundation to be based on (a) widely
ccepted theories of medical science or (b) theories that are supported
y a respectable minority of experts in the field at issue.

Daubert’s emphasis on scientific validity seems to im-
ose an objective filter on admissible evidence. However,
he provision of expert testimony is a fundamentally sub-
ective process that is vulnerable to personal biases. The
nformation that an expert conveys is inextricably con-
ected to, and influenced by, the beliefs, opinions, and
lterior motives of the expert. This axiom has led to the
riticism that experts “too often . . . are merely adding a
eneer to a foregone, self-interested conclusion. . . . The
esult is a growing gap between scientific reality and what
asses for it in the courtroom” [5].
Moreover, both the plaintiff and the defendant will

ave retained experts to promote their perspectives in a
edical malpractice matter. Therefore, medical issues

ften become ammunition for a “battle of the experts,” in
hich the experts’ education, experiences, personalities,
r appearances may be more compelling than the sub-
tance, reliability, or validity of the testimony that is
ffered. This “battle” is inevitable until viable alternatives
o the current expert paradigm are implemented. In the
eantime, restrictions imposed by courts, professional

ocieties, and peer-review processes ensure a fairer fight.

tandard of Care. In contrast to the relatively recent
evelopment of the judicial standard of scientific admis-

ibility, the concept of a “standard of care” evolved from w
edical malpractice actions dating back to the 18th cen-
ury [6]. The basic formulation of that era has not sub-
tantively changed to date: “to find a physician liable, the
laintiff had to prove that the lack of reasonable and
rdinary care led to a bad result” [7]. Although the fea-
ibility of a national standard has been questioned, given
he potential for significant differences in resources and
echnological advancements between urban and rural
ommunities, the fundamental comparison between the
efendant physician and his or her “reasonable and ordi-
ary” peer has remained the focal point of medical mal-
ractice actions.
Thus, a defendant physician is not expected to possess

he advanced knowledge or skills of a medical expert.
nstead, the expert must determine whether the defen-
ant exhibited the behavior of the “average” physician
nder the circumstances at issue. This principle is impor-
ant because it forces the medical expert as well as the
udge or jury to acknowledge the potential fallibility of
he defendant physician. As the Wisconsin Supreme
ourt [8] opined in 1974,

physician is not an insurer of the results of his diagnosis or proce-
ures. He is obliged to conform to the accepted standard of reasonable
are, but he is not liable for failing to exercise an extraordinary degree
f care. . . . The question . . . is not whether a physician has made a
istake; rather, the question is whether he was negligent. Unless the

ntoward result was caused by a failure to conform to the accepted
tandard of care, he is not liable for negligence.

Thus, a radiologist expert is enlisted as a spokesperson
or the ordinary and average radiologist.

It should be noted that this article presumes that a
edical expert witness is a radiologist in cases involving

adiologic issues. However, not all states require an ex-
ert witness to share the same specialty as that of the
efendant physician [9]. As discussed below under “Pro-
essional Societies,” professional societies often impose
ore rigorous requirements on the qualifications of ex-

ert witnesses than are legally mandated.

rofessional Societies

he AMA. The AMA’s [10,11] policy on expert witness
estimony promotes the impartiality of expert witnesses,
he discipline of physician experts who provide false tes-
imony, and the prohibition of contingent fee arrange-
ents for medical experts. Significantly, the AMA also

dvocates for the implementation of minimum statutory
equirements for the qualifications of an expert witness.
ccording to the AMA, these requirements should in-
olve comparable education, training, and occupational
xperience, including an active medical practice or teach-
ng experience within the previous 5 years in the same
eld as the defendant physician. Moreover, the AMA
12] specifically provides that the provision of expert

itness testimony will be considered the practice of med-
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cine and should be subject to peer review. The above
olicies are incorporated in the AMA’s [13] model state
eform legislation for expert witness regulation and for
xpert testimony and disciplinary actions.

Recently, the AMA House of Delegates [14] adopted a
esolution that would require AMA members who pro-
ide expert witness testimony to sign an affirmation of
heir intention to follow the AMA’s principles regarding
xpert witness testimony. This type of requirement al-
eady has been implemented by the American College of
bstetricians and Gynecologists, the American Academy

f Orthopaedic Surgeons, the American Society of Plas-
ic Surgeons, and the American College of Surgeons.
owever, a recent survey indicated that 80% of the 36
edical specialty organizations that were polled had not

rticulated definitive disciplinary policies or procedures
o address the provision of false or improper expert wit-
ess testimony [15]. Therefore, the AMA’s resolution
ay help compensate for the relative lack of progress by
edical specialty organizations in this regard.

he American Association of Neurological Sur-
eons (AANS). The AANS has taken the lead among
edical specialty organizations in monitoring expert wit-

ess testimony that is offered by its members and in
nstituting disciplinary action when such testimony is
eemed inaccurate or otherwise inappropriate. Over the
ast 16 years, the AANS has reviewed more than 50
llegations of possible misconduct regarding expert wit-
ess testimony given by its members and has taken dis-
iplinary action resulting in suspension or expulsion in
ore than 10 cases [16,17]. One Michigan neurosur-

eon who was suspended from the AANS under these
ircumstances sued the AANS for allegedly violating
ublic policy by discouraging physicians from testifying
or plaintiffs in medical malpractice cases.

The lawsuit eventually reached a federal appellate
ourt, which sustained the neurosurgeon’s suspension
rom the AANS [18]. The court’s opinion was authored
y Chief Judge Richard Posner, who emphasized the
eed to have reliable medical expert testimony on which

udges can depend:

t is no answer that judges can be trusted to keep out [false or mis-
eading medical] testimony. Judges are not experts in any field except
aw. Much escapes us, especially in a highly technical field such as
euro-surgery. When a member of a prestigious professional associa-
ion makes representations not on their face absurd, such as that a
ajority of neurosurgeons believe that a particular type of mishap is

nvariably the result of surgical negligence, the judge may have no
asis for questioning the belief, even if the defendant’s expert testifies
o the contrary.

Judge Posner proceeded to praise the AANS for disci-

lining the neurosurgeon for his improper testimony: t
y becoming a member of the prestigious Association of Neurological
urgeons . . . [the neurosurgeon] boosted his credibility as an expert
itness. The Association had an interest—the community at large
ad an interest—in [the neurosurgeon’s] not being able to use his
embership to dazzle judges and juries and deflect the close and

keptical scrutiny that shoddy testimony deserves.

As Russell M. Pelton [19], general counsel for the
ANS, has recognized, “The Austin decision stands to-
ay as the definitive Court opinion supporting the right,
nd arguably the duty, of professional associations to
iscipline their members who engage in unprofessional
onduct while testifying as expert witnesses in litigation.”

he ACR. Long before the Austin decision, the ACR
20] released a policy that established recommended
ualifications and guidelines for radiologist expert wit-
esses. This policy evolved into the ACR Standard on the
xpert Witness in Radiology, which was passed by the
CR Council at its 2002 annual meeting and became
ffective January 1, 2003 [21, pp. 7-9]. At its annual
eeting in 2003, the ACR Council voted to change the

itle ACR Standards to ACR Practice Guidelines. The
esignation of these principals as “guidelines” is signifi-
ant, because there is a risk that juries may confuse the
lternative term standards with the legal standard of care
hat was discussed above. Courts continue to grapple
ith the weight to which ACR promulgations should be
iven in a medical malpractice matter, generally agreeing
hat they are worthy of notice but should not be dispos-
tive [22-24].

The Expert Witness Practice Guidelines acknowledge
he obligation of radiologists to serve as medical expert
itnesses in legal proceedings. Significantly, the guide-

ines also recognize the need to regulate expert testimony
y stating that “the public interest requires readily avail-
ble, objective, and unbiased medical expert testimony”
25, pp. 9-11]. Accordingly, the guidelines impose strin-
ent qualifications on the radiologist expert witness. For
xample, the ACR recommends that experts have active
adiology practices, certification in radiology, familiarity
ith the clinical practice of the subject matter of the case,

nd current knowledge of the relevant standard of care.
he guidelines further state that an expert witness

should be prepared to explain the basis of his or her
pinion and should take care that his or her proffered
estimony will be scientifically valid and applicable to the
act at issue . . . and could withstand a peer review.”
urthermore, the guidelines note that the compensation
f an expert witness should reflect the time and effort
nvested and should not be contingent on a favorable
utcome of the case.

In addition to the ACR Practice Guidelines, the col-
ege also includes in its bylaws a code of ethics [26]. The
ode urges radiologist expert witnesses “to exercise ex-

reme caution to ensure that the testimony provided is
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on-partisan, scientifically correct, and clinically accu-
ate.” Violation of the code may result in disciplinary
ction by the ACR, ranging from censure to suspension
r expulsion from the ACR.

American College of Radiology bylaws delegate to the
CR Ethics Committee the responsibility of investigat-

ng allegations of code violations by ACR members, as
ell as instituting disciplinary measures when appropri-

te. Over the past 2 years, the committee has devoted
onsiderable time and effort to investigating allegations
f improper expert witness testimony. This heightened
ttention to improper expert witness testimony was
rompted by a combination of related factors, including
n increase in the number of complaints against ACR
embers for allegedly inappropriate expert witness testi-
ony as well as the recent Austin decision discussed

bove.
The committee follows a standard procedure for pro-

essing and investigating complaints against ACR mem-
ers. On receiving a complaint of unethical conduct, the
ommittee requests an objective opinion as to the validity
f the claim by one or more independent consulting
adiologists who are familiar with the subject matter of
he complaint. The committee then evaluates all avail-
ble materials, including the report of the independent
onsultant(s), to decide whether an investigation should
e pursued. If further investigation is warranted, a hear-
ng date is set. The subject of the complaint is invited to
ttend the hearing and may be accompanied by legal
ounsel if he or she desires. At the conclusion of the
earing, the committee deliberates over all of the submit-
ed materials and decides whether there has been a viola-
ion of the code.

If the committee determines that a violation of the
ode has occurred, it may levy disciplinary action
anging from censure to suspension or expulsion from
he ACR. Once the committee has made its decision,
he member is notified and is given a 60-day period
uring which he or she can file an appeal. Appeals are
eard by the ACR’s Judiciary Committee, which is
omposed of past presidents of the ACR. It should be
oted that no member of the Ethics Committee can be
member of the Judiciary Committee. If censure be-

omes final, a letter of censure will remain in the
ember’s ACR membership file, but the information
ill not be made public. However, if suspension or

xpulsion becomes final, the name of the member will
e made public, and the action will be reported to the
ational Practitioner Data Bank.
As of the date that this article was written, the

ommittee has held hearings concerning allegations of
nappropriate expert witness testimony by four differ-
nt ACR members. In two of the cases, the committee

etermined that no violation of the code had occurred. b
he other two cases involved censure and expulsion,
espectively. The committee is in the process of re-
iewing additional complaints against ACR members
ho may have violated the code by providing im-
roper expert testimony. The ACR’s attention to this
ssue, and the severity of the potential repercussions,
einforce the significance of members’ compliance
ith all applicable regulations pertaining to the provi-

ion of expert witness testimony.

eer Review

he ACR Ethics Committee represents one facet of
he peer review of medical expert witness testimony on
national level. However, there is a need for more

ctive involvement at the local level by state medical
icensing boards. Although approximately two-thirds
f state medical licensing boards have the authority to
iscipline a medical expert for providing fraudulent
estimony, few of the boards have initiated such pro-
eedings [27,28].

One challenge to local peer-review efforts is the
ommon practice of retaining out-of-state medical ex-
ert witnesses. The AMA has recognized that visiting
xperts have been relatively successful in circumvent-
ng local peer-review processes. To ameliorate this sit-
ation, the AMA [29] has suggested that state medical

icensing boards grant temporary licenses to visiting
edical experts at a nominal charge. The AMA also

as encouraged each state medical society to assist its
tate licensing board in the peer review of expert wit-
esses by implementing an expert witness committee
rogram. The program that has been established in
lorida has been recognized as a model for states’
fforts in this regard, because disciplinary action taken
y the Florida Medical Association against one of its
embers is reported directly to the Florida Board of
edicine for the consideration of further action re-

arding the subject’s license.
It should be noted that the peer-review process of-

en operates as a double-edged sword. The confiden-
ial nature of the proceedings may facilitate a more
andid dialogue regarding the controverted issues
30]. However, committee members inadvertently
ay hold their peers to unnecessarily high standards,

ecause there is a tendency to evaluate a colleague’s
ctions with a level of knowledge that exceeds what is
equired by law [31].

RACTICAL APPLICATION

iven the complex legal, professional, and ethical issues
hat are involved in the provision of medical expert wit-
ess testimony, it is important to be mindful of several

asic principles that encapsulate the regulations dis-
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ussed above. Although not exhaustive, these general
rinciples reinforce the need for radiologist expert wit-
esses to balance the professional and financial advan-
ages of providing expert witness testimony with the dis-
dvantages that may inure to the parties to a medical
alpractice action and to the professional stature of the

xperts.

Know the specialty: the AMA and the ACR have ex-
pressed a clear preference that an expert witness share
the same specialty as the defendant physician. Al-
though this qualification may not be a legal mandate in
every state, it reinforces the credibility of the expert,
both in the eyes of his or her peers and in the eyes of the
opposing counsel, judge, and/or jury.
Know the testimony: an expert must be prepared to
substantiate the factual and medical bases of his or
her testimony. Although it is neither necessary nor
desirable to memorize testimony, the expert must
convey confidence in the foundation of his or her
opinion.
Know the rules: a medical expert is not expected to
have extensive legal knowledge. However, the expert
will benefit from observing the legal parameters that
were outlined above under “The Courts.” A radiologist
expert also should be cognizant of the expert witness
testimony guidelines of the AMA and ACR, as dis-
cussed above under “Professional Societies.”
Know the roles: an expert should not permit either
party’s attorney to influence his or her medical judg-
ment or opinion. However, familiarity with the roles
of both parties’ counsel will facilitate the expert’s un-
derstanding of the expectations pertaining to the ex-
pert’s own role. This familiarity typically is gained
through meetings with the client’s counsel, deposi-
tions with opposing counsel, and general experience as
an expert witness.
Know the audience: an expert must be conscious of
how he or she is perceived by the judge, jury, counsel,
and parties to the case. In the battle of the experts
referenced above under “Standards of Admissibility,”
the expert’s presentation of the testimony may be as
important as the substance of the testimony.
Know the limitations: an expert must understand
that he or she is not an advocate. The expert is
retained to hold the defendant physician to the stan-
dard of the ordinary and average physician under
the circumstances at issue. In turn, the expert must
be held to the relevant legal, professional, and ethi-
cal standards that shape his or her own role. With an
appreciation of these standards and of their impli-
cations, a radiologist will be better equipped to per-
form the duties of expert witness with personal and

professional integrity.
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