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il s. Cohen? My hospital
wants our group to
start paying to tran-

scribe our reports. How can we

check what's fair? They've provided
this service in the past but I guess
they can make us pay the fair mar-
ket value of those services, can’t
they? Times are tough, and I guess
we can't expect them to do this for
free anymore...”

Times are tough, and like every-
one else, hospitals are looking for
ways lo improve the bottom line.
Maybe that's why we're again hear-
ing some of the same old ques-
tions concerning the pass-through
of hospital costs to radiologists.
Tough financial times can translate
into financial pressures, some of
them improper. Often, these pres-
sures are directed at contract
physicians, who may be perceived
as targets of opportunity.

Running a hospital is a costly
proposition. So it can be tempting
for administration to consider ways
to offset certain expenses. Perhaps
the most common of the expenses
hospitals try to pass through is the
cost of medical transcription. And it
may seem logical for the hospital to
do so. After all, the radiologists are
independent contractors, billing
and collecting independently for
their services. They are required by
law, contract and practice to create
a written report in order to be paid
for their services. Why should the
hospital, the reasoning goes, coves

the cost of transcribing the radiolo-
gist's dictation? In fact, if the hospi-
tal is tax-exempt, isn't that giving
away charitable monies?-;

Similar reasoning may be applied
to other expenses, as well. Prime
candidates ¢an include rent for the
space used in the hospital for radiol-
ogists’ offices, inter- and intrafacility
messenger service, and long-dis-
tance telephone charges. But just
about any service the hospital pro-
vides can be analyzed in this way.

But the analysis is defective.

Here's why: The law permits
hospitals to charge physicians the
fair market value of goods and ser-
vices actually provided. Where a
hospital seeks to require physi-
cians to take over traditional hos-
pital obligations, such as the cost
of space or transcription services,
however, it is requesting excessive
compensation. That is because the
hospital is already being paid for
transcription services via its nor-
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mal technical component charges,
and thus any monies it would
receive from the physicians as
payment for such services consti-
tute excess compensation.

The OIG’s Position

The federal government, we
thought, had made this clear in the
October 1991 Management Advisory
Report issued by the Office of
Inspector General of HHS. And it
helped in some ways. For example,
we do hear fewer reports of such
egregious practices as exacting
“charitable” contributions or “dona-
tions” of costly equipment as a con-
dition of receiving or retaining the
hospital contract. However, the
practice of asking physicians — usu-
ally hospital-based physicians — 1o
pay the cost of transcribing medical
reports and similar expenses
appears to be reemerging.

Happily, it is clear from a legal
standpoint that whether the hospital
asks the physician to pay the salary
of a dedicated transcriber, con-
tribute to the hospital's transcription
pool, or pay an outside supplier for
such services, the payments are
improper, and probably illegal.

That point was reinforced by the
OIG some 18 months after the orig-
inal report. In a February 18, 1993,
letter to the Counsel for the
American College of Radiology, the
Associate General Counsel ol the
Inspector General Division of HHS
addressed specifically the issuc of
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payments for transcription. That let-
ter stated that “(if a hospital
demands payment from a hospital-
based physician ostensibly for ser-
vices that the hospital has already
received reimbursement for
through the prospective payment
system, the anti-kickback statute
may be implicated.”

Double-Dipping Is Wrong

The law does allow hospitals to
charge physicians the fair market
value of goods and services actu-
ally provided. However, where a
hospital seeks to require physicians
to assume traditional hospital oblig-
ations, such as the cost of space or
transcription services, it is request-
ing excess compensation. Why?

The hospital is already being paid
for transcription services via its nor-
mal technical component charges.
Thus, even if the services are not
part of a Medicare DRG, they are
covered by the hospital's fee sched-
ule or an agreed contractual rate.
Thus, any payment from the physi-
cians for the same services consti-
tutes “double-clipping” by the
hospital — potentially Medicare/
Medlicaid fraud and abuse or insur-
ance fraudl. If the payments are made
by physicians who benefit from hos-
pital referrals (such as hospital-based
physicians), they may constitute a
kickback, referral fee or other illegal
division of professional fees.

How Can That Be
a Kickback?

When radiologists have an exclu-
sive contract to provide diagnostic
imaging at a hospital, all referrals
of patients for radiology services
are made to those radiologists. If
(as is often the case) the request to
take on the payments comes up in
connection with the renegotiation
of their contract, it becomes partic-
ulirly easy for a regulator to con-
clude Cor a disgruntled competitor
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to argue) that the radiologists have
offered or agreed to pay considera-
tion as an inducement for referring
patients. In fact, one excellent tip-
off that requested payments are
questionable is when they are
being demanded not across the
board, from all physicians on the
Medical Staff, but rather only from
radiologists and other hospital-
based specialists.

State Antikickback Laws

Most states also prohibit rebates
and the division of professional
fees. For example, Sectioi650 of
the California Business and
Professions Code makes such activ-
ities a criminal offense and may
also result in the revocation or sus-
pension of the license of the physi-
cian involved. Other states include
such activities within the definition
of unprofessional conduct, or
reflect the AMA's view that they are
unethical. In any event, such
offenses are likely to carry substan-
tial penalties for physicians.

Federal Law

The Medicare-Medicaid Antifraud
and Abuse Amendments, which
apply to any health care provider
who accepts any patient covered
by Medicare or Medicaid, prohibit
kickbacks and referral fees. Where
a hospital charges radiologists for
services for which it is already
compensated under the DRGs, it is
quite possible that a federal regula-
tor could conclude that one pur-
pose of such payments is to induce
the hospital to continue to use the
services of the radiologists. These
payments could be characterized as
kickbacks or referral which the
radiologists are paying in return for
serving as the exclusive provider of
radiology services in the hospital,
The penalties for kickbacks or
referral fees in the Medicare/
Medicaid context can include crimi-
nal sanctions, civil money penal-
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ties, and potential suspension or
exclusion from the program.
Exclusion may result even if the
physician or hospital is not con-
victed under the statute.

Public Policy Concerns

Demands like these raise other
public policy concerns, as well.
Such an arrangement would effec-
tively unbundle services covered
by DRG hospital payments. The
hospital would thus shift costs that
are the responsibility of the hospi-
tal to physicians. Such arrange-
ments amount to the unbundling of
services reimbursed by the DRG
program in violation of 42 CFR
Section 412.50.

A similar analysis applies for
non-Medicare/Medicaid patients.
Whether hospital expenses are paid
by some form of insurance, out of
the patient’s pocket, or some com-
bination of the two, the hospital is
already compensated for its techni-
cal component services. Seeking to
be relieved of a portion of the cost
of providing such services is tanta-
mount to seeking further payment
for them. Hospitals that Lill patients
or third-party payers for services
they are not actually providing
(because another party is paying
for them) may face potential expo-
sure for civil or insurance fraud,

In short, demands that physi-
cians pay for transcription and
other services traditionally a part of
the hospital's basket of services are
inappropriate. They could subject
both physicians and hospital to
serious penalties.

What Can Radiologists
Pay For?

And now for the coneoversial
comments. Hospitals alse. 2oproach
radiologists to pay for what might
be termed "new"” services. Fore-
most among these, in the st cou-
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