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Overview of the 2008 Medicare Physician Fee Schedule Proposed Rule
Centers for Medicare and Medicaid Services (CMS) released a preview copy of the 2008 Medicare Fee Schedule (MFS) Proposed Rule (PR) on Monday, July 2, 2007.  Comments to CMS is due August 31, 2007.
A. Conversion Factor (CF) Update

CMS proposes to implement a negative 9.9% update in 2008 for physician services, which would set the conversion factor at $34.1456.  The 2007 CF is $37.8975. 
Combined CY 2008 Total Allowed Charge Impact for the Remaining 5-Year Review of Work RVUs and Practice Expense Changes, OPPS Imaging Cap, and the CY 2008 Update

	Specialty
	Allowed Charges (mil)
	Impact of work and PE RVU changes*
	Impact of DRA 5102
	Combined Impact RVU and DRA 5102*
	CY 2008 Update
	Combined Impact with CY 2008 Update**

	Radiology
	$5,197
	0%
	0%
	0%
	-10%
	-10%

	RO
	$1,599
	0%
	0%
	0%
	-10%
	-10%

	IR
	$241
	-2%
	0%
	-2%
	-10%
	-12%

	NM
	$77
	4%
	0%
	4%
	-10%
	-6%

	Cardiology
	$7,447
	-1%
	0%
	-1%
	-10%
	-11%


*PE changes are CY 2008 second year transition changes.

**Components may not sum to total due to rounding

B.
Resource-Based PE RVU

2008 is the second year of the 4 year transition for the new practice expense methodology.  CMS continues to phase in 50% of the new methodology for determining the practice expense values.  In 2009, 75% will be phased in with full implementation in 2010.
Interest Rate

Current interest rate of 11 percent is based upon information provided by the Small Business Administration (SBA).  CMS has analyzed the 2007 SBA data and concluded that the 11 percent continues to be appropriate assumption.  Therefore, CMS proposes to keep the interest rate used in the calculation of equipment costs at 11 percent. 
Equipment Usage Percentage

CMS acknowledges that the across-the-board 50 percent usage rate that currently applies to all equipment does not capture the actual usage rates for all equipment. CMS believes that they do not have evidence to justify an alternative proposal on this issue at this time. CMS will continue to work with the medical community on 
this issue to ensure appropriate payments and encourage appropriate utilization of equipment. CMS welcomes data that would help them in this effort.

Radiology Practice Expense Per Hour

The ACR recommended that CMS change their methodology in a way that would weight the survey data to provide an alternative method of representing large and small practices.  The ACR was successful and CMS agreed to take our approach to their contractor, the Lewin Group, for further analysis. The Lewin Group reviewed our approach and concluded that weighting the ACR survey by practice size more appropriately accounts for the small high cost entities in the final PE/HR. CMS agrees that our approach more appropriately identifies the PE/HR for radiology. Accordingly, CMS proposes to revise the PE/HR associated with radiology using the survey data weighted by practice size. The PE/HR for radiology is 204.86.
DEXA

CMS accepts practice expense recommendations approved by the Practice Expense Review Committee (PERC). Revised practice expense was submitted by the ACR along with 4 other specialties in an attempt to set accurate payment rates for DEXA procedures.

Computer-Aided Detection (CAD) Codes

CMS agrees with the radiological specialty societies with the recommendation that no changes in practice expense are needed at this time.

Nuclear Medicine Procedures

CMS accepts practice expense data submitted to PERC for codes 78600, 78601, 78605, 78606, 78607, 78610 and 78615.

C.
Five Year Review

CMS proposes to accept RUC’s recommendation and increase the work of anesthesia services by 32 percent. Accordingly, CMS proposes to implement budget neutrality (BN) adjustor (0.8816), which is applied to all physician work values across the board for the codes in the Medicare physician fee schedule.  The BN adjustor is taken into account in the formula to calculate the payment rates, but not part of the published relative values in the fee schedule.
D.
Geographic Practice Cost Index

CMS proposes the next GPCI update. The updated values reflect the expiration of the 1.00 floor on physician work. The GPCIs will be phased in over a 2 year period. 

E.
Deficit Reduction Act (DRA)
CMS proposes to add certain ophthalmologic procedures (92135, 99235, 92240, 92250, 92285, and 92286) that meet the DRA definition to the DRA list. 

F. Malpractice

RUC recommended that CMS flip the malpractice RVU associated with TC and PC so that TC malpractice values are assigned to the value of the PC RVUs and vice versa. RUC also recommended that CMS make the RVUs of the TC malpractice values equal to the malpractice values of the PC. CMS proposes not to accept these 2 recommendations. 

G:
PQRI Quality Measure

For 2008, CMS proposes PQRI quality measures selected from measures listed in 
Tables 16 through 22 which fall into the following 7 broad categories:
1. Measures selected from the 2007 PQRI quality measures

2. AMA-PCPI measures

3. Nonphysician measures currently under development
4. Structural measures currently under development
5. Additional AQA starter-set measures
6. Other NQF endorsed measures
7. Podiatric measures
_______________________________________________________________________

Independent Diagnostic Testing Facility (IDTF)
Section A:   14 standards outlined in the 2007 MFS proposed rule along with the ACR comments submitted to CMS.  2008 CMS proposals are in blue.  

Section B:   Deals with the supervision rule with respect to IDTF.  

Section C:   List of the new provisions.

A. 14 Standards outlined in 2007 MFS proposed rule.  

1. Operate in compliance with all applicable licensure and regulatory requirements;

ACR comments:

The ACR believes that this proposed standard is too broad.  Specifically, which licensure and regulatory requirements would CMS require?  Would they be state requirements or new federal requirements?  Since there is no uniformity among current state requirements, the ACR recommends that CMS draft minimum federal requirements that all IDTFs must adhere to.

2.
Provide complete and accurate information on its enrollment application;

CMS proposes to change the wording above to read “Provides complete and accurate information on its enrollment application. Changes in ownership, changes of location, changes in general supervision, and adverse legal actions must be reported within 30 calendar days of the change. All other reportable changes must be reported within 90 days.”  CMS believes that these changes are 
needed to ensure timely reporting of certain events and less frequent reporting of reportable events.

ACR comments:

The ACR believes that this standard is very basic and should already be in place under the current IDTF and enrollment rules.

3.
Maintain a physical facility (not a post office box or commercial mailbox);

ACR comments:

The ACR supports this standard as it will be useful, especially with regard to conducting inspections as suggested in proposed standard 14.

4. Have all applicable testing equipment available at the physical site, excluding portable 

equipment;

ACR comments:

The ACR has no comments as this standard seems to be a logical follow-up to the proposed standard 3.  

5.
Maintain a primary business phone under the name of the business;

ACR comments:

The ACR believes that this standard should already be in place under the current IDTF rule.

6. Have a comprehensive liability insurance policy of at least $300,000 or 20 percent of its 

average annual Medicare billings, whichever is greater, that covers both the place of business and all customers and employees.  The policy must be carried by a nonrelative-owned company;

CMS proposes to change standard 6 to read “Has a comprehensive liability insurance policy in the amount of at least $300,000 per incident that covers both the supplier’s place of business and all customers and employees of the supplier and ensures that this insurance policy must remain in force at all times.  The policy must be carried by a nonrelative-owned company.  The IDTF must list the Medicare contractor as a Certificate Holder on the policy and promptly notify the Medicare contractor in writing of any policy changes or cancellations. Failure to maintain required insurance at all times will result in revocation of the IDTF's billing privileges retroactive to the date the insurance lapsed. IDTF suppliers are responsible for providing the contact information for the issuing insurance agent 
and the underwriter.”  This will allow CMS designated contractors to verify that a comprehensive liability insurance policy has been issued and is in effect at the time of enrollment and throughout the enrollment period.  

As a result, CMS proposes to revise this performance standard to state that the IDTF must list CMS designated contractor as a Certificate Holder on the policy.  In addition, CMS proposes that it is the IDTF supplier’s responsibility to 1) ensure that the insurance policy remain in force at all times and provide coverage of at least $300,000 per incident; and 2) promptly notify the CMS designated contractor in writing of any policy changes and cancellations.

ACR comments:

The ACR recommends that CMS explain how insurance for IDTFs advances the stated purpose of protecting beneficiaries and the Trust Fund.  The ACR also recommends that CMS more precisely define the type of insurance an IDTF should carry, and boost the minimum threshold of comprehensive liability coverage to $1 million individual or $3 million in aggregate liability limit. 

7.
Agree not to directly solicit patients;

ACR comments:

The ACR agrees strongly with this proposed standard, although CMS must be very specific on what is the definition of “solicit”.  For instance, if an orthopedic surgeon has a long-time patient that may need an MRI on a particular visit and the surgeon offers an MRI at his facility, is that soliciting?  Also, would this standard mean that an imaging-only facility could not advertise to the general public or work with physicians who do not have a financial interest in the facility to arrange a referral relationship?  

8.
Answer beneficiaries’ questions and respond to their complaints;

CMS proposes to change the wording above to read “Answer, document, and maintain documentation of beneficiaries’ questions and responses to their complaints at the physical site of the IDTF.”  This will require IDTF to document its complaint process.

To meet this revised standard, an IDTF is responsible for maintaining the following information on all written and oral beneficiary complaints, including telephone complaints.

· The name, address, telephone number, and health insurance claim number of the beneficiary.

· A summary of the complaint; the date it was received; the name of the person receiving the complaint; and a summary of actions taken to resolve the complaint.


· If an investigation was not conducted, the name of the person making the decision and the reason for the decision. For mobile IDTFs, this documentation would be stored at their home office.

ACR comments:

This standard, as written, is fairly basic and subject to wide variation in compliance. The ACR would prefer a standard that requires an IDTF to have a written standard operating procedure for response to patient questions and complaints and a requirement to keep such questions and complaints on file.

9.
Openly post these standards for review by patients and the public;

ACR comments:

The ACR supports this standard.  

10. Disclose to the government any person having ownership, financial or control interest, or 

any other legal interest in the supplier;

ACR comments:

The ACR supports this standard.

11. Have its testing equipment calibrated per equipment instructions and in compliance with 

applicable national standards;

ACR comments:

The ACR supports this standard, but recommends that it be modified to state that equipment must be evaluated by a qualified medical physicist or other appropriate expert (depending upon the type of equipment being used by a given IDTF).

12.
Have a technical staff on duty with the appropriate credentials to perform tests;

ACR comments:

The ACR supports this standard.   
13.
Have proper medical record storage and retrieval capabilities;

ACR comments:

The ACR supports this standard, but, considering the rapid evolution but sporadic prevalence of digital image storage capacity, would like to have significant input into what would constitute “proper medical record storage and retrieval capabilities.” 

14.
Permit CMS or its agent/contractor to conduct unannounced on-site inspections.

ACR comments:

The ACR supports this standard.

B. Supervision Language:

Language from the 2007 MFS proposed rule (PR)
“The IDTF supervising physician is responsible for the overall operation and administration of the IDTFs, including the employment of personnel who are competent to perform test procedures, record and report test results promptly, accurately and proficiently, and for assuring compliance with the applicable regulations.”
CMS proposes to delete above language from the 2007 MFS proposed rule as it shifts the overall administrative responsibility from owners or administrative staff employed by an IDTF to the supervising physician, which was not their intent.

Language from the 2007 MFS PR

“To ensure quality care is provided to Medicare beneficiaries, we are proposing to revise to read that physicians will be limited to providing supervision to no more than 3 IDTF sites.”

CMS proposes clarification and expansion of their meaning of what constitutes three IDTF sites.  CMS believes that limitation on sites applies to both fixed sites and mobile units.  Under general supervision, CMS believes that a physician can oversee a maximum of 3 sites (ie, fixed or mobile) where concurrent operations can be performed.  For example, a physician can oversee up to 3 individual IDTF mobile units or 3 individual fixed location IDTFs or combination of both to total 3 separate places, which can concurrently run diagnostic tests.  Policy for direct and personal supervision stays the same.

C. CMS proposes the following new IDTF standards

1) Currently, IDTFs can retroactively bill Medicare for services that are provided before they submitted a Medicare enrollment application or were approved to participate in the Medicare programs.  CMS proposes to add a provision to state that Medicare will establish an initial enrollment date for IDTFs.  CMS believes that allowing an IDTF to bill for services provided prior to enrolling in the Medicare program allows these facilities to potentially be reimbursed for services they are not qualified to perform or for which they may be precluded from billing to the Medicare program.

2) CMS proposes that Medicare establish an initial enrollment date for an IDTF that would be the later of A) the date of filing of a Medicare enrollment application that was subsequently approved by FFS contractor; or (B) the date an IDTF first started rendering services at its new practice location.

3) CMS proposes to define the “date of filing” as the date that the Medicare FFS contractor receives a signed provider enrollment application that the Medicare FFS contractor is able to process for approval.

CMS expects to implement a web-based enrollment process known as the Provider

Enrollment, Chain, and Ownership System (PECOS) process, to be known as PECOS Web, in most States during the 2007 calendar year. This internet enrollment process will

permit IDTFs to complete and submit enrollment applications online. The date of filing for applications submitted through PECOS Web will be the date the Medicare FFS contractor receives all of the following: (1) a signed Certification Statement; (2) an electronic version of the enrollment application; and (3) a signature page that the

Medicare FFS contractor processes to approval.

4) CMS proposes to add a new performance standard that states, “Does not share space, equipment, or staff or sublease its operations to another individual or organization.” CMS believes that it is inappropriate for a fixed-base (physical site) IDTF to commingle office space, staff, and equipment, and that commingling office space, staff and equipment or subleases its fixed-base (physical site) operation to another individual or organization constitutes a significant risk to the Medicare program because it prohibits CMS or their  contractors from ensuring that each fixed-base (physical site) IDTF establishes and maintains Medicare billing privileges consistent with the provisions at §424.500 and each IDTF meets and maintains all performance standards and other requirements under §410.33. 

CMS believes that this new performance standard should only apply to fixed-base (physical site) IDTF locations.  However, CMS is seeking public comments on establishing a similar requirement for mobile IDTFs. This proposed standard, in conjunction with the existing IDTF performance standard 3, expands the interpretation of these standards to state that a motel or hotel is not an appropriate site for an IDTF.  CMS initially believed that this new performance standard should apply to only fixed-based (physical site) locations, but now believes that it should also apply to mobile IDTFs.  CMS is seeking public comment on establishing this requirement.

______________________________________________________________________

PHYSICIAN SELF-REFERRAL AND REASSIGNMENT PROVISIONS

CMS has opened the door to making some potentially major shifts in the Stark self-referral rules themselves.  It solicits comments on whether changes should occur to the notorious in-office ancillary services exception.  CMS acknowledges that the medical landscape has evolved since Congress extended the Stark law in 1993 to reach radiology and radiation oncology services.  Numerous services are delivered today under the protective umbrella of the in-office exception that, CMS notes, “are often not as closely connected to the physician practice.”  CMS cites the “migration of sophisticated and expensive imaging…to physician offices” as a reason to revisit the in-office exception.  Yet CMS declines to issue a specific proposal for amending the in-office ancillary 
services exception.  It instead welcomes public comment on whether to change the exception, including “whether nonspecialist physicians should be able to use the exception to refer patients for specialized services involving the use of equipment owned by the nonspecialists.”  CMS should expect to receive a deluge of comments on perhaps the most significant part of an 850-page proposed rule.  

Another very controversial topic, per-use or per click payments in space and equipment leases, has drawn CMS’s attention in the proposed rule.  CMS proposes that the Stark regulatory exception for space and equipment leases may not include per click-based payments to a physician lessor for services rendered by an entity lessee to patients who are referred by the physician to the entity.  The agency believes that such arrangements “are inherently susceptible to abuse” because the physician lessor would have a clear incentive to profit by referring more patients to the lessee.  This proposal certainly will draw widespread comments around the U.S., as per-click leases have proliferated in the last decade since CMS initially proposed the Stark space/equipment rental exception.  Given the Congress’ and state attorney generals’ interest in certain lease deals, CMS’s focus is not surprising.    

      

CMS also proposes to rein in certain services furnished ‘under arrangements.’  CMS is trying to determine the best approach to prohibit certain arrangements under which physicians supply items and services to DHS entities.  For instance, a group of radiologists and cardiologists form a joint venture to purchase a 64-slice CT scanner and establish a cardiac imaging center on an academic medical center’s campus.  Instead of enrolling the venture as a supplier with Medicare and commercial payers, the venture enters into an “under arrangements” contract with the hospital.  The venture would provide imaging services to registered hospital outpatients (some of whom the cardiologists would refer), while the hospital bills for the services rendered to Medicare beneficiaries under the HOPPS.  In return, the hospital pays the venture a negotiated contract rate for each study it performs.  

Current Stark rules do allow such referrals by the cardiologists to the joint venture for imaging because the cardiologists technically are not referring to the joint venture “entity,” but rather to the hospital.  Only hospitals submit claims to Medicare in the “under arrangements” context.  CMS proposes to curb the risk of imaging overutilization by narrowing its definition of “entity,” so that a DHS entity includes both the person or entity that performs the DHS, and the person or entity that submits claims or causes claims to be submitted to Medicare for the DHS.  CMS recognizes that independent diagnostic testing facilities (IDTFs), ambulatory surgical centers (ASCs) and other non-hospital settings have taken advantage of the “under arrangements” opportunity.  Accordingly, CMS solicits comments on whether to adopt its approach, MedPAC’s recommendation of broadening the Stark definition of “physician ownership” or a combination of both approaches.  If CMS adopts any of these approaches, the U.S. imaging environment would change dramatically.  Referring physicians apparently would not be able to participate in joint ventures that provide services to hospitals and others “under arrangements.”

As it did in last year’s fee schedule proposed rule, CMS proposes to impose an “anti-markup” provision on the TC and PC of diagnostic tests.  Medicare has long prohibited the markup of the technical component of certain diagnostic tests that outside suppliers perform but a different individual or entity bills to the program.  Under the “anti-markup” rule, when a billing physician does not perform the test but purchases it from another individual or entity, Medicare will only pay the lower of the actual amount  (net of any discount) the performing test supplier charges, or the supplier’s “reasonable” charge (or other applicable limit).   Yet the rule currently does not cover the PC of a diagnostic test that a physician either purchases outright under contract or obtains through a reassignment from another physician or group practice.

In the new 2008 proposed rule, CMS would apply the “anti-markup” rule whether or not the billing physician or medical group outright purchases the PC or the TC, or whether the physician or other supplier performing the TC or PC reassigns his or her right to bill to the billing physician or medical group (unless the performing supplier is a full-time employee of the billing entity). To prevent “gaming” the system, where the performing physician or other supplier inflates their net charge to the billing entity to cover the cost of equipment or space that is leased to the performing physician or other supplier, CMS would define “net charge” to exclude any amount that takes into consideration such charges.

· For instance, ABC diagnostic test is $100 under the fee schedule for the PC.  Clinician D rents office space and equipment from Group Practice E for $50/test interpretation performed.  Doctor D charges Group E $100/test.  Under CMS’s proposal, D’s charge of $100 would be held to include the $50 rental fee that Group E assesses.  Consequently, Group E could not bill the full fee schedule amount of $100; but rather would be restricted to the lesser of Doctor D’s net charge (excluding the amount that is deemed to have accounted for the lease expense), i.e., $50, or Group E’s actual charge for the PC.  

However, CMS believes that overutilization of diagnostic tests could continue even if it imposed the anti-markup ban on TCs that are reassigned to, or purchased outright, by group practices.  CMS worries that last year’s proposal would have left untouched the situation in which a part-time or leased group employee does the TC in a “centralized building,” and the group neither gets a reassignment from the employee technician (one who cannot bill the TC or PC directly), nor buys the TC outright from the technician.  Therefore, CMS now proposes to apply an anti-markup provision to TCs that occur in a “centralized building,” and solicits public comment on that issue.  

The ‘centralized building” definition matters because Stark self-referral rules permit a physician or group practice to self-refer “designated health services” like radiology or radiation oncology if they provide such services in a “centralized building” where the physician or group also renders non-designated health services.  However, CMS appears to have abandoned its 2007 proposal to change the definition of “centralized building” to 
crack down on suspect referral arrangements.  CMS states that if it decides to adopt the anti-markup provision in the final rule, it may change the definition at a later time.  The agency is signaling that it initially would prefer to use the anti-markup standard to start reforming how diagnostic tests are provided and billed to Medicare. 

CMS also proposes again to extend the anti-markup rule to the PC of a purchased test.  Last year, ACR supported this proposal.  We advised CMS we knew of arrangements in which the billing entity reportedly does not pay an independent contractor physician the full professional component fee, yet bills Medicare for the entire PC while retaining an amount that cannot be attributable to legitimate billing or other administrative expenses.  
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